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NECESSITY FOR PRIOR VALID MARRIAGE IN PROSECU- 
TION FOR BIGAMY. 



The General Assembly of Virginia has not undertaken to define 
polygamy or bigamy, nor has it found it necessary to use either 
of these words in the statute law of this Commonwealth. The 
offense is plainly described, and forbidden by severe penalty in 
§ 3781 of the Code of 1904. The Federal Statute, § 5352, as 
amended in 1882, defines the same offense and calls it polygamy. 

"Bigamy, according to the canonists, consisted in marrying 
two virgins sucessively, one after the death of the other, or in 
once marrying a widow." (Bacon.) 

"Bigamy properly signifies being twice married; but is more 
justly denominated polygamy, or having a plurality of wives at 
once." (Blackstone.) 

It seems that bigamy is the more popular word, and for that 
reason has intruded itself upon the public, gotten to itself a 
larger meaning, and, to a certain extent, supplanted the use of its 
larger kinsman. 

For more than a hundred years law writers have treated this 
crime under the head of bigamy, at the same time apologizing 
for its use by saying that it should properly be treated under the 
head of polygamy. 

As words are born, grow, come into larger meaning, lose 
their meaning, decay and become obsolete, it may be safely 
said now that bigamy is the offense of having two, and polygamy, 
the offense of having more than two living husbands or wives 
at once, not included in the exceptions to the statute creating the 
offense. 

"Bigamy (L. Bigamus, . twice married; bis, twice, plus Gr. 
gamos, marriage). (Law) The offense of marrying one person 
when already legally married to another." (Webster.) 

"Polygamy, the act or state of a person who, knowing that he 
has two or more wives, or that she has two or more husbands, 
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marries another." (Bouvier.) Cooke's Institutes, vol. 3, 80 
b. n. 1. 

This conclusion upon the present meaning of the two words 
under consideration is not in accord with the Federal Statute 
above referred to which declares that: "every person who has 
a husband or wife living who * * * marries another, * * * 
is guilty of polygamy." This statute ignores the smaller term, 
bigamy, altogether, a desirable and proper thing to do if it 
were not so thoroughly entwined with the legal phraseology of 
this country. 

It is said that this crime was not known to the ancient Common 
Law, but was exclusively within the jurisdiction of the Ecclesi- 
astical Courts until the English Statute of 1 James I, chapter 11, 
was enacted, in the year 1604, which first made it a civil offense. 
(Stephenson's History Crim. Law of England, vol. 2, p. 430.) 
(Bishop Stat. Crimes, § 577; Bishop Criminal Law, § 502.) 

Therefore when the courts speak of this offense at the Common 
Law they are to be understood to refer to the English Statutes 
enacted prior to the "4th year of James the First" which were 
formally adopted in Virginia in May, 1776, or perhaps more 
frequently to the mode of procedure which is according to the 
Common Law. (Tucker's Commentaries.) 

The Virginia ordinance, of May, 1776, adopting certain of the 
Common Law of England and certain Acts of Parliament made 
in aid of the Common Law, etc., was repealed in the year 1792 
in so far as it adopted the English Statutes, but that adoption 
of the Common Law has never been repealed. (Foster v. Com., 
96 Va. 308.) 

It is, therefore, to the lex scripta, or statute law alone that 
we may look for this offense with its incidents, and that begin- 
ning with the British Statute of James I, chapter 11, A. D. 1604. 
The Ecclesiastical Law punished this offense with death, without 
benefit of clergy. The death penalty was carried forward into 
the British Statute, but with benefit of clergy, and therein was 
the first slack in the penalty. The English Statute was in part 
as follows: "If any person, being married, do afterward marry 
again, the former husband or wife being alive, it is felony." 
"The exceptions therein were (1) seven years together beyond 
sea, (2) seven years absence together within his majesty's domain, 
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the one not knowing the other to be living within that time, 
(3) divorced before second marriage by sentence in the Eccle- 
siastical Court, (4) when the first marriage was declared void 
by said Court, (5) if first marriage was had within the age of 
consent, etc." 

It seems to have been doubted whether this Statute or any other 
English Statute on this subject was ever in force in Virginia 
or not. They may have been limited to England and Wales. 
The General Assembly of Virginia, in enacting the first statute 
in this Commonwealth against this crime, in the year 1788, 
expresses the doubt in the following language in the preamble 
to the Act: "It hath been doubted whether bigamy or polygamy 
be punishable by the laws of this Commonwealth." (12 Hen. 
Stat. 691 ; Reynolds v. U. S., 8 Otto, 145-168.) 

For the purpose of this article, it is important to remember 
that the English Statute, in its exceptions makes no mention 
of a first marriage which is ab initio void. The within age 
marriage, made an exception, was voidable but not absolutely 
void. 

The first Virginia Statute is practically the same as the first 
English Statute, carrying with it the death penalty; but by § 19, 
Code of 1819, the penalty is reduced to imprisonment in the 
public jail or penitentiary not less than one nor more than 
three years. The penalty has been changed from time to time 
but otherwise the Statute has remained about the same to the 
present time, and certainly no change has been made in it during 
the past thirty years. 

"If any person, being married, shall, during the life of the 
former husband or wife, marry another person in this state, 
or if the marriage with such other person take place out of the 
state, shall thereafter cohabit with such person in this state, 
he shall be confined in the penitentiary not less than three nor 
more than eight years." (Code 1904, § 3781.) 

The Code of 1904, § 3782, makes three exceptions: (1) the 
seven years clause, (2) in case of divorce from bond or former 
marriage, or (3) having had a voidable marriage, the same has 
been declared void by decree of court. 

It is apparent that this is one of a few crimes which can be 
committed by married persons only. It must have for its 
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foundation a valid marriage. If the first marriage is absolutely 
void, the second marriage is not a crime within the meaning of 
the statute as we shall presently see. Is it necessary to the 
completion of the crime that the subsequent marriage shall be 
valid in all respects except for the former marriage- It seems 
not. (34 Mich. 339; 22 Am. R. 531.) 

Though this is purely a statutory offense, yet it has a sure 
foundation in the Christian religion and public sentiment which 
is a product of that religion. (Matt. 19: 4-9, John 4: 17-18, 
1 Cor. 7:4.) 

"Marriage is defined to be a contract in due form of law, 
whereby a free man and a free woman mutually engage to live 
with each other during their joint lives in the union which ought 
to subsist between husband and wife." (1 Minor 256.) 

There is an apparent restlessness among law writers over the 
use of the word contract in this definition. Marriage has been 
held not to be a contract within the meaning of that clause of the 
Federal Constitution which provides that: "No state shall pass 
any law impairing the obligation of contracts." In some such 
instances marriage is called a status. (U. S. Const., Art. 1, 
§ 10; 125 U. S. 199; Page on Contracts, § 1749; Bishop on 
Contracts, § 557; 18 W. Va. 522-528.) 

Several of the states have declared by statute that marriage 
is a personal relation arising out of a civil contract. (26 Cyc. 
826, and note.) 

Without regard to the tangled skein of definitions among text- 
writers, the courts of last resort go right on calling marriage 
a civil contract. (103 Mo. 183; 108 Ky. 610; 150 N. Y. 176; 
125 U.S. 190; 78 Va. 242.) 

"It is now the commonly accepted doctrine that marriage is a 
civil contract." (26 Cyc. 825.) 

If the word status has any legal meaning, of consequence, it 
pertains not to marriage but to property rights, and to say that 
marriage is not a contract but a status is to confuse rather than 
enlighten the student of law. 

By the laws of Virginia marriages are valid, voidable or void, 
the latter being instantly, upon consummation, dissolved by 
operation of law, and the two former are dissolved by death, 
or decree of a court of competent jurisdiction. 
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In the notes under § 3781, Code of Virginia 1904, the following 
question is aptly put: "If the first marriage is absolutely void, 
but has not been declared void by the sentence of a court of 
competent jurisdiction, is the party guilty of bigamy?" 

Reference is there made to 4 Va. L. R. 71, 485, also 5 Va. 
L. R. 58, 125, as if for the answer. 

In other words, can one be lawfully convicted of bigamy if the 
first marriage charged in the indictment is void ab initio? 

The chief object of this article is to find the correct answer 
to that question, and with the foregoing brief review of the 
offenses of bigamy and polygamy well in mind, as well as the 
oldest, most approved, best and only definition of marriage before 
us, the correct answer can be found. 

Remembering that marriages are valid, voidable or void, it 
will be seen that in this particular they are like other contracts. 

"Obviously a void contract is the same as none. A contract 
is void when it is without any legal effect." (Bishop on Con- 
tracts, §§ 188, 611.) 

"In a precise and technical sense there is no such thing as a 
vdid contract, since if there is a contract, the transaction cannot 
properly be termed void; and if the transaction is void, no 
contract is thereby created. The expression void contract, is, 
however, often used to denote that the parties to the trans- 
action have gone through the form of making a contract; but 
no contract has been made in law * * * A void contract, 
therefore, creates no legal right of any kind ; either party thereto 
may ignore it at pleasure as far as it is executory." (Page on 
Contracts, § 20.) 

Marriage being a civil contract, and being valid, voidable 
or void, and a void contract being no contract in law, a void 
marriage is no marriage in law, and needs not the aid of a court 
to dissolve it. There may, however, be cases of void marriages 
where the aid of the courts has been invoked, through abundance 
of precaution, and for the purpose of keeping the sky of property 
rights thoroughly clear; but the question under consideration 
here is pointed directly to the criminal side. Is the second 
marriage bigamous where the first is absolutely void? The Code 
of Virginia, 1904, § 2252, declares that : "All marriages between 
white and colored persons, and all marriages which are prohibited 
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by law on account of either of the parties having a former 
husband or wife then living, shall be absolutely void, without 
any decree of divorce or other legal process." 

According to Mr. Bishop, as has been seen, a void contract 
is no contract, then a void marriage is no marriage, but the 
statute calls it a marriage and declares it void without decree 
of court or other legal process. It is, therefore, not well to say 
that such marriages are not marriages, and at the same time 
punish the parties involved. It seems better to say, with the 
statute, that they are marriages in fact ; and then to consider 
them, as soon as completed, dissolved by operation of law and 
hold the parties for the crime, created by the statute. 

Lady Madison's Case. 1 Hale P. C. 693, Goodrich's Case, 
14 W. Va. 834, and Halbrook's Case, 34 Ark. 511, are cases in 
which there were three marriages, the second and third only 
being charged in the indictments. The first marriage in each 
case being valid, the second ones were therefore void, by opera- 
tion of law, and as the indictments were based on the second 
and third marriages which were both void, the accused were 
permitted to show in each case a marriage before the first charged 
in the indictments, and were acquitted on that ground, but indict- 
ments based on the first and second, or on the first and third 
marriages would have been good and upon sufficient proof the 
accused could have been convicted. 

"The prior marriage must be proved to be valid. Evidence 
of two marriages, the former of which was void, will not sustain 
an indictment for bigamy." (Shafer's Case, 20 Ohio 1.) 

"The uniform practice of a century has settled that, in prosecu- 
tions for bigamy, and in actions for adultery, it is necessary 
to prove an actual marriage, valid, or a avoidable and not yet 
avoided." (1 Minor, 277; Roscoe's Crim. Evid., vol. 1, p. 454.) 

"In regard to the first marriage, it is sufficient to prove that a 
marriage in fact was celebrated according to the laws of the 
country in which it took place ; and this, even though it were 
voidable, provided it were not absolutely void." (3 Greenleaf 
Ev., § 204.) 

"In a prosecution for bigamy a marriage in fact must be 
proved." (4 Burrows 2059.) 
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The same doctrine is sustained by Mr. Wigmore on Evidence, 
§ 2506. 

"It must be proved to the satisfaction of the jury that a 
valid marriage had taken place as stated." (Morris v. Miller, 
1 Wm. Bl. 632; 17 Gratt. 582; 21 Gratt. 800; 48 Am. Dec. 
115, note.) 

There seems to be no lack of authority on this question, to 
the effect that the first marriage charged in the indictment must 
not be void. Where there are only two marriages, and the first 
is void ab initio, the second may be valid and whether it is valid 
or not, it is not criminal by reason of the first marriage, though 
the first husband or wife are living at the time of the second 
marriage. The foregoing is offered as an answer to the question 
propounded in the note to § 3781, Code of Virginia, 1904. 

It may be of interest to note further that the presumptions 
in favor of the validity of marriages, on the ground of public 
policy, etc., in all civil causes, does not obtain in criminal 
prosecutions ; except, perhaps, in some States, where we prefer to 
think, without examination, the rule has been changed by statute. 
"An important distinction, however, is to be noted between 
suits in which the legitimacy of children or the sanctity of the 
domestic relation is at issue, and those in which the effort is to 
impose on the defendant penalties attachable to an illegal mar- 
riage. In the first case we have in favor of the marriage the 
presumption of legitimacy, as well as those of good faith, and 
regularity. In the second case we have against the marriage the 
presumption of innocence, as the marriage must , be proved 
beyond a reasonable doubt." (Wharton Cr. Ev., § 171; Bishop 
Stat. Crimes, § 608 ; Elliott on Evid., vol. 3, §§ 246-7, etc., and 
vol. 1, § 123.) 

"The corpus delicti is the fact that the crime charged has 
actually been perpetrated." (100 Va. 865; 103 Va. 1012.) 

The burden is upon the prosecution to make out and prove 
beyond a reasonable doubt every material allegation in the 
indictment. (100 Va. 865 ; 99 Va. 807.) 

"The indictment must contain an allegation of every fact 

which is legally essential to the punishment to be inflicted." 

(1 Bishop Cr. Proc., § 81 ; Cook's Case, 17 Wallace (U. S.) 538.) 

It is a well established rule in civil and criminal causes that 
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the allegata and probata must correspond, and upon this the 
authorities need not be cited. There can be no conviction on an 
allegation alone, nor can there be a conviction on proof alone. 
Every material fact to be proved on the trial must be plainly 
charged in the indictment, and proved as charged. (6 Rand. 669; 
35 Maine 205; Archbold's Crim. Prac, vol. 1, p. 265, and note, 
and p. 361.) 

"In a prosecution for bigamy the alleged first marriage is the 
corpus delicti." (Wharton's Crim. Evid., § 171 ; Bishop's Stat. 
Crimes, § 608.) 

It does not seem quite sufficient to say, with Mr. Wharton 
and Mr. Bishop, that the alleged first marriage is the corpus 
delicti, for that conveys the idea that it is the whole of the 
corpus delicti. It is a very essential part, but by no means the 
whole of it. "Two successive marriages, one legal and innocent, 
the other penal but actual, must be proved against the defendant 
to establish bigamy." Hiler v. People, 156 111. 511; 47 Am. S. 
Rep. 221.) 

To prove the first marriage valid which is a marriage in fact 
and in law, beyond a reasonable doubt, does not establish a 
crime, and is not the whole of the corpus delicti; but in connection 
with it the second marriage in fact must be established by the 
same clear proof required to establish the corpus delicti. 

The corpus delicti must be established with clearness and cer- 
tainty. (89 Va. 379.) 

Unless the corpus delicti is established beyond all reasonable 
doubt, the accused cannot be called, upon to defend himself. 
(26 W. Va. 116; Enc. Evid., vol. 3, p. 661.) 

The rule is well established in felony cases that an extra- 
judicial confession alone is insufficient to establish the corpus 
delicti. (Wills on Circumstantial Evid., p. 69; 89 Va. 382.) 

The prosecution must be taken to affirm everything necessary 
to establish the corpus delicti; for example, in Virginia, it must 
be charged and proved that the first marriage was solemnized, 
according to law, between a white man and a white woman, 
because if either be colored, the law instantly dissolves the bonds 
and each party is free to contract a legal marriage with another, 
and when so contracted is not guilty of bigamy. It should not 
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be forgotten that the burden of proof is upon the prosecution, 
and does not shift to the defense when a prima facie case has 
been established. When the prosecution is through the defendant 
is entitled to acquittal if the case has not been made out beyond 
a reasonable doubt. The presumption of innocence is a sub- 
stantial rule, operating through the whole trial, and continues 
until the case is finally determined. (Wharton Crim. Evid., 
§ 330.) And that presumption being against the validity of the 
first marriage, and it being an essential part of the corpus delicti, 
must be established beyond all reasonable doubt. 

If, therefore, it be true as shown that it is absolutely necessary 
for the prosecution to prove that the first marriage charged in the 
indictment was valid, it follows as a truth that the indictment 
should charge the same to be valid. In short, since the first 
marriage is presumed to be void in criminal prosecutions, the 
prosecution should charge and prove it to be valid. 

Against this theory are the form books, and many decisions 
of courts holding that : "an indictment alleging the offense in the 
statutory form is usually sufficient." (Michie's Va. & W. Va. 
Ency. Dig., vol. 7, p. 418.) "Statutory form" here is taken to 
mean in the language of the statute creating the offense. If, 
in Virginia, it be sufficient to charge the first marriage in the 
language of the statute, then the facts proved, to convict, must 
exceed the facts charged in the indictment or the first marriage 
must be presumed to be valid or voidable and not yet avoided, 
as in civil cases, and that too against the familiar presumption, 
continuing to the end of every felony case, that the accused is 
innocent until his guilt be established beyond a reasonable doubt. 
It is respectfully submitted that no one should be convicted upon 
extra-judicial confession in such case until the corpus delicti has 
been clearly established, and that the form for such indictment 
should be changed, and made to conform to the rules of law. 

Meeville Peck. 



